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FRENCH LAW OF EMINENT DOMAIN
THE FRENCH LAW OF EMINENT DOMAIN
FRANK M. COVEY, JR.*
I. THE HISTORICAL DEVELOPMENT
The power to take private property for public use is essential to
any well ordered society. Without it there could be few, if any,
public facilities or roads. The American courts have early recogniz-
ed that the power of taking land for public use inheres in the sov-
ereign irrespective of constitutional grant, and that such grants of
power as we find in the Fifth Amendment to the federal Constit-
tion constitute, in reality, only limitations of the inherent power of
eminent domain.'
In France under the an'cien r~gime the process of expropriation,
as such public takings are called in Continental Europe, was ex-
tremely simple; it consisted of virtual confiscation followed by
problematical indemnity.' Allusions to the principle of indemnity
in such takings for public purposes were unsatisfactory and indefi-
nite until the early part of the eighteenth century, when on 26 May
1705 a rule was adopted which required compensation to provide
indemnity where a home, timber lands, or vineyards were taken by
the state. The damages were to equal the value of the land less its
value as arable land2
During this same period of legal development, the legal and po-
litical theorists were recognizing the concept of expropriation with
compensation. Donat, just before the turn of the eighteenth cen-
tury, treats expropriation under the heading of "forced sale," and
he cites an ordinance of Philip the Fair in 1803 giving the right of
condemnation for church purposes through a forced, sale justo
praetio.4 In 1748 Montesquieu set down the rule:
If the political magistrate would erect a public edifice, or
make a new road, he must indemnify those who are injured by
it; the public is in this respect like an individual who treats
with an individual.5
In 1773 Vattel further notes that indemnity is required as "it is
fully enough that it (the state) can oblige a citizen to sell his in-
heritance" let alone receive no compensation for it.6
0 Member of the Illinois Bar; Teaching Associate, Northwestern University School
of Law.
1. E.g., United States v. Lynch, 109 U.S. 513 (1883).
2. Borchard & Strumberg, Guide to the Law and Legal Literature of France 223
(1931).
3. MeNulty, Eminent Domain in Continental Europe, 21 Yale L.J. 555'(1912).
4. Donat, Les Lois Civiles dans leur ordre naturel (1680-97).
5. Montesquieu, L'Espirit des Lois Book 26, Chap. XV (1748).
6. Vattel, Law of Nations Book 1, Chap. XX (1773).
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With these noted exceptions, however, the an'cien r~gine con-
tinued to confiscate needed or desired land. The conception of the
superior right of the state over the grouind easily justified such
actions in spite of the theories of Donat, Montesquieu, and Vattel.
Expropriation often resulted without even the excuse of necessity,
and what legislation existed left room for great abuse.7
With this background the Revolutionary Assembly in 1789 en-
acted as Article 17 of the Declaration of the Rights of Man that:
"La propri~t6 6tant un droit inviolable et sacr6, nul ne peut
en 6tre priv6, si ce n'est lorsque la suret6 publique, lgalement
constate, l'exige 6videnment et sous la condition d'une juste
et pr~alable indemnit."
This constituted a statement of public policy that private proper-
ty and ownership is inviolable and sacred, and that expropriation
is authorized only (1) for a reason of public necessity, and (2)
upon the condition of prior and just compensation. Article 17 was
enacted to condemn the abuses that we have hastily sketched.
These principles found the status of law in Article 545 of the
Civil Code of 1802.
"Neul ne peut @tre contraint de cuder sa proprit6, si ce
n'est pour cause d'utilit6 publique, et moyennant une juste et
pr6able indemnit6."9
Under Article 545 for expropriation there must be (1) public
utility (Article 17 of the Declaration of the Rights of Man required
suretg publique, but the Civil Code requires only utilitg publique)
and (2) a fair and prior compensation.
Article 545 of the Code constitutes the first legal formulation of
the modern power of expropriation in Continental Europe. 0 But,
in spite of these declarations of principle'and the enactment of
Article 545, Napoleon continued to use confiscation as a military
weapon against his internal enemies, and this right of spoilation
was only withdrawn by the Charter of 1814.11 Napoleon further
codified the procedure of expropriation in the Note de Schoen-
brunn by requiring that the declaration of public utility, which
had previously been construed as satisfied by a mere order of the
prefecture, should eminate from the Chief of State.1 2  Here the
7. Brissourd, A History of French Private Law 282, § 229 (1912).
8. Ownership being an inviolable and second right, no one can be deprived of it un-
less a legally determined public necessity, the need being evident, demands it under the
coidition of a just and prior compensation.
As re-enacted in the Constitution of 3 September 1791 la rn cessit6 publique is
substituted for suret6 publique.
9. No one can be compelled to part with his ownership, except for public utility, and
for a just and prior compensation.
10. Lepointe, Historie des Institutions et des Fait Sacioux (987-1875) 639 (1956).
11. Plainol, Traite Elementarie de Droit Civil 758, § 2438 (1911).
12. Baudry-Lacantinerie, Precis de Droit Civil 741, 1299 (1912).
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matter rested until the law of 7 July 1833 established the modem.
French system of expropriation. 1 In turn this system was sub-
stantially amended in 1841 (law of 3 May 1841), 1935 (dcret-loi
of 8 August 1935), and 1953 (loi fonciere of 6 August 1953). The
essential features of each of these laws will be examined in turn.
II. THE LAW OF 3 MAY 1841
The basic scheme of administration set forth in the law of 3 May
1841 served as the expropriation, procedure for France until 1935
except for amendments in 1918 and 1921. A text on the law of 1841
divides the operation of the law into four periods:14
1) Administrative Period.
a) inquiry into the public utility. (Enquote d'utilit publique.)
b) inquiry into the parcelling. (Enquite parcellaire.)
2) Judicial Period.
a) the civil tribunal.
b) indemnity.
This is the scheme of classification that will be used in outlining
the operation of the laws of 1841 and 1935.
The administrative phase encompasses the initiation of the ex-
propriation proceedings. Here the particular public works project
is decided upon, scheduled, and planned. Having reached the stage
of proceedings where the acquisition of land is necessary to carry
forward the project, the administration must make a declaration of
public utility. As we noted, before the Note de Schoenbrunn the
determination of public utility was made by an order of the pre-
fect, but thereafter it had to be made by the Chief of State. It can
readily be appreciated that such a procedure would be unduly
burdensome in many cases. The law of 1841, therefore, provided
that such determination should be made after administrative in-
quiry by the following bodies: 15
(1) the National Assembly by means of a bill, when it is a
question of undertaking enterprizes of great importance, e.g.,
national highways, canals, railways, or docks.
(2) the National Administration by means of a decree, when it
involves lesser projects of national interest, e. g., a branch line of a
railroad of less than twenty kilometers, or rectifying an existing
route.
(3) the Council-General or Departmental Committee by means
13. Borchard & Strumberg, supra note 2, 224.
14. Thomas, L'Utilite Publique et La Propriete Privee 16-7, § 27-8 (1902).
15. Poincare, How France is Governed 262 ff. (1914).
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of a resolution, when it involves opening or enlarging a local high-
way, either rural or urban.
This bill, decree, or resolution sets forth the fact of administra-
tive inquiry, a proclamation of public utility, and generally a desig-
nation of the land needed for the project. This closes the initial
administrative phase-the inquiry into public utility.
The second administrative phase, the inquiry into the parcelling,
locates the particular parcels of land that will be needed for the
project. Upon their designation, the prefect issues an order of ces-
sibility.' t This is the first time in the proceedings that the specific
land owner becomes an interested party in the proceedings. The
issuing of the order by the prefect after his investigation com-
pletes the inquiry into the parcelling. At this point the landowner
may by voluntary agreement, sell his land to the expropriating
authority. If a voluntary agreement can not be reached, the judicial
phase begins.
The civil tribunal is notified by the procurator of the Republic of
the action. The tribunal reviews the administrative proceedings
closely, and if they are in proper order, he issues an order of expro-
priation."7 The judgment of appropriation is not appealable and
can go to the Cour de Cassation only for excess of power, invalidi-
ty, or defect of form. The intervention of the civil tribunal is
solely to protect the individual from the arbitrary action of the
administration.1 8
The reason for the intervention of the judicial authority reposes
in the idea that the civil tribunal is the natural guardian of private
property. In effect, traditionally, the civil judge performs the mis-
sion of maintaining equality among the inheritances. 19
Upon the issuance of the order of expropriation by the civil tri-
bunal,20 the expropriating party - the state, department or com-
mune--becomes in law the owner of the property.21 The former
owner will not be required to vacate the land until the indemnity
is paid. This ends the role of the civil tribunal in the expropriation
process.
The indemnity is fixed by a special jury which sits only after 'the
decree of expropriation is entered. It is constituted by the court
16. Plainol, supra note 11, 758, J 2440.
17. Poincare, supra note 15, 263.
18. But his protection is not fully effective. The inability of the courts to order the
removal of unauthorized encroachment by the public works administration is one result
which is so deplored by French jurists.
19. Tixier, Les limites de la competence de l'authorite iudiciard en inatiere d'expropria-
tion pour cause d'utilite publique, (1956) Dalloz, Jurisprudence, Chronique 103.
20. The limits of the judicial competence in these matters are very strictly construed.
21. Plainol, supra note 11, 757, § 2441.
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of appeal for the department or the court of the chief town from a
list drawn in advance by the Council-General. The jury numbers
sixteen persons, is sworn in, visits the property under the direction
of a magistrate, and enjoys full rights of inquiry. 22 After hearing
testimony and arguments the jury fixes a figure not less than that
offered by the administration nor more than that asked by tl~e
landowner. The sum becomes executory on the order of the pre-
siding judge.23 It has been suggested that such indemnities tend
to be overly generous.24
In assessing the damages the jury is supposed to award just in-
demnity ("... c'est-a-dire suffisante . . ." and "... suffisante pour
compenser le prejudice subi par lexproprie.. .").25 The types of
damages that may be awarded by the jury are two: (1) the value
of the property taken which corresponds to the principal indemnity,
and (2) the actual and direct damage that the expropriation causes
to the remainder of the property not taken. 21;
The Declaration of the Rights of Man as well as Article 545 of
the Cod6 require prior ("pr6able") indernity, but the decree of
expropriation which transfers the property in the land to the ad-
ministration is entered before the indemnity is paid or even asses-
sed. The principle of prior indemnity is preserved by not requiring
the former owner to give up possession of the land until the in-
demnity is paid.2 7 The owner has the right of retention to assure
his payments; upon such payment, he must surrerder possession.
If he refuses to accept payment, the indemnity is paid over to a
public depository, and possession is taken in favor of the expropri-
ator.
28
In summing up the operation of the law of 1841, three further
questions may remain: who may exercise the power, what may be
taken, and for what purposes. Generally only the state may ex-
ercise the power, but it has been exercised for railroads, canals,
and mines as well as hydro-electric projects under state concession.
The power may be exercised for any purpose that is properly de-
clared to be a public utility. The property that can be taken covers
22. Poincare, supra note 15, 263.
23. McNulty, supra note 3, 566.
24. Plainol, supra note 11, 757, § 2442. "Aussi l'expropriation est-elle considerce,
par l7s propriftaries, dans la plupart des cas, comme une bonne fortune plutft que comme
un malh6ur."
25. Baudry-Lacantinerie, supra note 12, 741, § 1299.
26. This corresponds to the test of eminent domain damages adopted in the minority
of American jurisdictions. Most jurisdictions follow the value-before-the-taking and
value-after-the-taking test. Keefe, Damages to Property Not Taken, 1957 U. In. L.
Forum 296.
27. Plainol, supra note 11, 757, § 2443.
28. MeNulty, supra note 3, 566.
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only immovables, but moveables can be requisitioned for military
purposes.2 9 Covered under the concept of an immovable would be
an easement or servitude. 0
III. THE LAW OF 8 AUGu.ST 1935
In 1935 by dicret-loi the basic structure of the law of expropria-
tion was changed in several respects, chiefly in the procedure be-
fore the civil tribunal and in the assessment of indemnity. The
analysis of the law of 1935 will follow the same scheme as that of
the law of 1841.
The initial stage-the declaration of public utility-remains sub-
stantially unchanged from the law of 1841. 3' The same rules apply
to whomsoever may make the declaration, in what form it is to be
made, and after what investigations.
In the inquiry for parcelling there is also little that is new. -2 The
only substantial changes is the abolition of the separate inquiry for
parcelling. The original inquiry (for the declaration of public
utility) covers this phase also.3- Following this investigation and
after the plans are placed on public record, the prefect issues the
order of cessibility for the particular parcels of land.-4 These
changes in the administrative phase are minor, but several major
changes resulted in the judicial phase.
Under the law of 1841 the civil tribunal passed on the adminis-
trative action of expropriation, but under the law of 1935 this
power is shifted to the President of the tribunal. His action is ap-
pealable only on the same grounds as under the former law.35 This
procedure simplifies the pronouncement of the transfer of title from
the former owner to the administration. The administration must
prove to the President of the tribunal that (1) there is legal author-
ity for the decree of cessibility, and (2) the taking is for a public
purpose."6
After the order of expropriation is entered the administration
trys to enter into an amicable accord with the land owner. He and
the other interested parties (security holders, etc.) are invited to a
negotiation session. If the parties refuse to appear or can not agree,
then the indemnity is assessed by an arbitration commission (1a
29. Wise, Requisition in France and Italy 24-6 (1944).
30. Baudry-Lacantinerie, supra note 12, 1034, § 1819.
31. Debre, La nouvelle procedure d'expropriation pour cause d'utilite publiques d'apres
le decret du 8 aout 1935, (1935) Dalloz, Jurisprudence, Chronique 69.
32. Ibid.
33. Id. at 70.
34. Ibid.
35. Ibid.
36. Street, Governmental Liability, A Comparative Study 124 (1953).
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commission arbitrale).17 The commission is made up of a judge,
two civil servants, a notary public, and a representative of the
local taxpayers."8 The commission is free to assess the indemnity
higher than asked by the landowner and lower than that offered by
the administration.3 9 There is an appeal from the decision of the
arbitration commission to the civil court:, and a further right of
appeal to the Cour de Cessation, but only for incompetence, excess
of power, and defect of form.40 These appeals have no suspensive
effect on the taking.
41
While the parties may appear and argue orally before the com-
mission, they are required to submit an accurate written record of
their arguments and the oral developments. 42 The commission then
sets the indemnity for the taking. It has been observed:
While thus the expropriation procedure is very favorable to
the owner, the same cannot be said of the rules for assessing
indemnity. No indemnity is paid for lost profits even if they
were nonspeculative; in case of slum clearance, indemnity is
paid only for the value of the building site, but not for the im-
provements as a rule, at least no accoiint is taken) of the de-
preciations in currency in the course of the sometimes very
protracted proceedings.4 3
As under the law of 1841, the owner is not required to surrender
possession until his indemnity is paid; if he refuses to accept pay-
ment, it is placed in a public depository.
In summarizing the operation of the law of 1935, two other
points may be noted: partial takings and acts not amounting to a
taking. Here, taking is used to denote acts of interference with the
owner's rights which a court or the administration would view as
constituting an act of expropriation. An interesting solution to the
problem of the partial taking has been worked out. Where part
of a landowner's property is taken, if the owner does not care to
continue using the remainder of the parcel, he may request that the
administration expropriate the entire tract.44 The question of when
there has been a taking has not been as easily resolved. The French
law requires dispossession for a taking, but not necessarily perma-
nent damage. Where the execution of the public works results in
37. Debre, supra note 31, 71.
38. Street, supra note 36, .124.
39. Seild-Hohenveldern, review of Boudry, L'expropriation pour cause d'utilite publique,
in 4 Am. J. Comp. L. 133 (1955).
40. Street, supra note 36, 124. This, however, is the normal ground for appeal in such
matter dealing with the administration.,
41. Seild-Hohenveldern, supra note 39, 133.
42. Debre, supra note 31, 71. This also is standard procedure in the French courts.
43. Seild-Hohenveldern, supra note 39, 133.
44. Ibid.
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an interference with the owner's property or his use of it, e. g., an
encroachment of, power lines, which interference was not sanction-
ed in advance by the proper procedure, the landowner may make
an application to the civil courts for an indemnity for this inter-
ference. Where the interference does not amount to a disposses-
sion or taking, the landowner may then bring an action for dam-
ages in the counsel of the prefecture for the damages resulting
from such non-dispossessing interference with the rights of owner-
ship. From the action of the Counsel there is an appeal in plenary
jurisdiction to the Counceil d'Etat. 45
IV. THE LAW OF 6 AUGUST 1953
In 1953 the structure of the French law of expropriation was
amended in the land law. The law of 1953 is of limited applica-
tion. It does not affect the general law of expropriation, but only
alters the law and procedure in relation to the use of the power of
expropriation for urban redevelopment. The use of the power of
expropriation had previously been authorized for health reasons
(laws of 15 February 1902 and 30 June 1943), metroplanning (see
laws of 14 March 1919 and 15 June 1943), and other urban pur-
poses (see laws of 6 November 1918 and 30 October 1930), but
the law of 1953 is the cornerstone of the urban redevelopment
program because it allows expropriation literally for building pur-
poses (cause de construction) and authorizes the allotment of sites
under certain conditions to private builders.
The recognition of the right of expropriation for urban renewal
purposes has required the, broadening of the concept of public
utility.
"Public necessity . . .has gradually been replaced by the re-
quirements of public services, which have become more and
more numerous (public education, public welfare, etc.). The
authorization given to communes and departments to make ex-
propriations in order to obtain building sites for projects to be
built by the Offices publics d'Habitation a Loyer rnod6re, in
the past few years, opened a new stage in practice and juris-
prudence, in that the construction of housing by bodies of this
kind has come to be considered in the public interest."4
This law of 1953 also allows excess or incidental expropriation
and expropriation by zones (also granted under Article 67 of the
law of 1935), with the power to sell ar resell these excess lands .4
45. Street, supra note 36, 124.
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This broad conception of public utility is the main contribution of
the law of 1953 to the French law of expropriation. *s
The normal declaration of public utility and administrative in-
vestigations are still necessary. The prefect must still pronounce
the cessibility of the property. At this stage, however, the law of
1953 again alters the general law of expropriation in regard to
urban development. The law has made provision for the more or
less general use or the "quick taking" provisions to urban renewal
programs..4 9 Under this- procedure the prefect sets an approximate
and provisional indemnity which is paid over to the owner when
possession is taken, or if it is refused it is paid into court. Subse-
quent to the taking of possession, a commission sets the final in-
demnity.
In passing over the law of 1953 an interesting side-light may be
noted. As early as 1926 a system of reparcelling land for urban
development by private cooperative associations was established.
Under certain limited conditions (a kind of compulsory associa-
tion &eated at the request of the majority of the parties concern-
ed), such associations-corporate bodies between public and pri-
vate law-are allowed to expropriate the land required for their
undertakings. 0
V. OTHER FACTORS
Even this brief survey of the French law of expropriation would
be incomplete without sketching some other factors involved in the
administration of the system-principally, redemption and return,
taking for special purposes, quick taking provisions, and benefits.
Redemption and return would appear to be a particularly French
twist to the law of expropriation. Moved by the fear of a possible
administrative abuse in taking and then not using land, the law of
expropriation provides that if the expropriated land is not used for
the purposes which motivated the taking within a certain time
limit, the former owner has a right of redemption.1 The right of
return, on the other hand, gives the expropriating authority the
right to discontinue the expropriation procedure if it considers that
the indemnity assessed is too high. In this case compensation must
be made to the owner for the prejudice incurred by him through
the hbortive expropriation.5 2
48. Jasses, Lexpropriation dans le cadre de la "loi jonciere" du 6 Aout 1953, (1953)
Dalloz, Jurisprudence, Chronique 47.
49. Id. at 48.
50. Salour, upra note 46, 74.
51. Seild-Hohenveldern, supra note 39, 133.
52. Debre, supra note 31, 69.
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Among the special purposes for takings the most interesting is
the restrictions that may be placed on particular pieces of property
by reason of the national value they have as historical or artistic
monuments. This is regarded as constituting an appropriation pro
tanto with a consequent claim for compensation.' Another special
use of the power is set forth in Article 682 of the Civil Code (as
amended 20 August 1881) to allow the owner of property entirely
surrounded by other properties "to claim a right of way over his
neighbor's property on payment of compensation for damages."
The quick taking provisions of the law of 1953 have already been
outlined. Two other forms of quick taking are authorized for mili-
tary or assimilated purposes (e. g., power dams). In these cases
possession may be taken after a provisional indemnity is assessed
by experts and paid to the owner or deposited in court. In cases
of extreme, pressing need, possession may be taken after an in-
ventory of the object of expropriation. However, the administra-
tion must deposit security for the indemnity within fourteen days
or the site must be evacuated. In either case, the final indemnity
is assessed by a commission according to the normal rules, and ac-
ceptance of the provisional indemnity works no prejudice on the
owner in the subsequent assessment.54
The final area of interest is the law of benefits, which has long
been a bane in the area of eminent domain. Under the French
law, if a public works project raises the value of the adjacent realty,
whether there has been a taking from it or not, by more than 15%,
the administration is entitled to claim from the owner the value of
the increase over 15%. The owner may pay this sum in installments
or defer it until the next change in ownership. In the latter case,
however, he must pay the full increase in value. If neither of these
alternatives is agreeable to him, he may have his estate expropri-
ated on the assumption that the public works concerned had never
been undertaken, and his indemnity is assessed accordingly.15
VI. SUMMARY
The French law of expropriation, a distinctive wedding of the
French concept of the right of property and the needs of modern
government, can be outlined fairly simply. There is an administra-
tive investigation that certain, land is needed for a public works
project. The administration issues a declaration of public utility,
53. Freund, Eminent Domain, 5 Encyclopedia of the Social Science 493, 496 (1931).
54. Seild-Hohenveldern, supra note 39, 133.
55. Ibid.
[VOL. 35
FRENCH LAW OF EMINENT DOMAIN
covering the proposed project and generally all the land that will
be needed for it. The specific parcels that will be needed are de-
termined, the owners notified, and an order of cessibility is issued
by the prefect. The proceedings then shift locus to the courts, and
the President of the civil tribunal reviews the administrative pro-
ceedings and, if they are in proper order, issues an order of expro-
priation which shifts title to the land from its former owner to the
administration. Then a commission assesses the indemnity due the
landowner, after payment of which the administration takes pos-
session of the land. The process of expropriation is weighted in
favor of the landowner; the process of indemnity is weighted in
favor of the administration.
The Civil Code, Article 544, defines ownership as "the right of
enjoying and disposing of a thing in the most unlimited manner."
Article 545 qualifies this right by the possibility of expropriation
for the public utility upon the payment of just compensation. The
French law of expropriation seems to fulfill the spirit of both of
these sections of the Code insofar as it is possible in a modern,
highly interdependent society.
1959]
